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RED FLAG NO.

• Finance industry 
• Law firms
• Mining industry
• Franchised food and beverage companies
• Construction industry
• Hospitality and restaurants 

• Oil and Gas
• A variety of services provided in the context of large 

extractive industry projects, pipelines, energy projects, 
agribusiness and forestry projects that take place on 
indigenous and marginalized communities’ land around the 
world, in both developed and developing countries.

HIGHER-RISK SECTORS:

RED FLAGS IN THE VALUE CHAIN

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

Such as: • Structuring JV partnerships such that the company 
situates control over decisions on land, employment and/
or responses to community concerns with the business 
partner 

• Structuring client-advisor relationships such that the 
scope of advice excludes consideration of impacts on 
people 

• Structuring multi-bank syndicated loans such that a 
participating bank relies on the due diligence of a lead 
arranger or E&S (environment and social) coordinating 
bank 

• Utilizing franchise models in which labor, land acquisition 
and other rights-relevant issues are not covered by 
franchise contracts 

• How does the company know whether and when the structure of its relationships with business partners may be reducing its 
ability to ensure that salient human rights risks are effectively managed? 

• How does the company use its leverage at the point of structuring a relationship and defining the roles and responsibilities of 
different business partners to help ensure human rights risks will be well managed?  

• How does the company discuss and make decisions about the viability of business partnerships where there is no evident way to 
mitigate salient human rights risks?

KEY QUESTIONS FOR LEADERS TO ASK OR BE ASKED:
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The way in which companies decide to structure their business 
relationships can have an effect on their ability to meet their human 
rights responsibilities. In particular, companies may routinely 
structure relationships in ways that limit their leverage over business 
partners.  

Below are examples of ways in which companies structure 
relationships that may lead to a reduction in their ability to identify, 
prevent, mitigate and account for human rights impacts, or may 
reduce their perception of their responsibility to do so. 

• In a syndicated loan, this may arise where the bank: 
• relies on human rights due diligence conducted or 

commissioned by another participating bank in the syndicate; 
• has little (direct) interaction with the E&S coordinating 

bank and/or the other participating banks on human rights 
impacts;

• has little interaction with stakeholders potentially affected by 
the project or those representing their interests; or

• has no influence over the creation or effective management 
of grievance mechanisms for affected stakeholders. 

• In a JV partnership, this may arise where one party takes sole or 
primary responsibility for communication and dispute resolution 
with third parties, or where a company situates control over 
decisions on land and employment with the partner. This can be 
particularly problematic where the partner with this responsibility 
is an enterprise wholly or partially owned by a government 

that has a history of causing or ignoring impacts on vulnerable 
groups in the country, and the company has little practical 
leverage available to it.  

• In a franchising relationship, this may arise where contracts 
retain franchisor control over businesses’ methods, procedures 
and standards, but not set out requirements on - nor accept 
responsibility for - rights-related issues such as employment 
practices, land acquisition, and environmental issues.    

• In an advisory relationship, such as a lawyer-client relationship, 
this may arise where the advisor limits (or accept their client’s 
instructions to limit) their advice to exclude some or all potential 
impacts on human rights, at best closing the door to an important 
avenue for leverage held by advisors, and at worst playing a 
role in rendering it more likely that the client will impact rights 
through the relevant activities. (See related discussion on the 
role of the corporate legal advisor here). 

In circumstances such as those above, a responsibility gap can 
emerge where neither business partner is engaged with addressing 
potential impacts, or where the contractual responsibility to do so 
is situated with a partner less able to do so. Further, a remedy gap 
emerges where neither business partner engages with grievances, 
impacting stakeholders’ right to remedy.

RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

RISKS TO PEOPLE

https://www.cbsnews.com/news/is-mcdonalds-on-the-hook-for-how-franchisees-treat-workers/
https://www.cbsnews.com/news/is-mcdonalds-on-the-hook-for-how-franchisees-treat-workers/
https://www.americanbar.org/content/dam/aba/administrative/human_rights/sherman_legal_advisors_paper.authcheckdam.pdf
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• Operational, Financial and Reputational Risks: A company’s 
understanding and implementation of its own responsibility 
in relation to impacts can be undermined when it structures a 
relationship in ways that limit its own scope for action and its 
accountability. 
• For example, risks can arise where there are mistaken 

assumptions that due diligence conducted or commissioned 
by the E&S coordinating bank in a syndicated loan for project 
finance is sufficiently thorough. High profile examples of 
community conflict halting projects have highlighted that 
each financier is expected to know (and to show) that 
the HRDD conducted meets expectations: according to 
Banktrack, banks participating in the financing of the Dakota 
Access Pipeline “found themselves on the receiving end of 
the #DefundDAPL divestment campaign after the project 
violated Indigenous People’s rights – estimated to have cost 
them between US$8 and $20 billion in deposit withdrawals.” 

• Legal Risks: The have been several lawsuits seeking to hold US 
company McDonald’s responsible for the treatment of franchise 
workers. In the United States the responsibility of franchisors to 
assume responsibility for employment conditions is a contested 
area. The company has stated that “franchisees are independent 
businesses that want to make their own decisions about hiring, 
pay and other matters.” Worker advocacy groups have “argued 
that many companies use contracting and franchising as a 
shield from responsibility for workers who make their business 
possible.”  

In 2020, a complaint was brought to the Dutch National Contact 
Point against McDonald’s on the basis that the company had 
not met OECD guidelines which “require due diligence by 
institutional shareholders in companies to ensure responsible 
business conduct.” The complainants alleged that due to 
“systemic sexual harassment” at franchised restaurants, the 
company had “neglected to act to create a safe workplace” for 
franchise employees.  

• Business Opportunity Risks: Where advisors do not advise 
clients appropriately on the human rights risks associated 
with corporate decisions or activity, they risk losing repeat 
business when that advice proves inadequate in practice. The 
International Bar Association notes that:
• “There is growing recognition that a strong business case 

exists for respecting human rights and that the management 
of risks, including legal risks, increasingly means that 
lawyers, and particularly business lawyers, need to take 
human rights into account in their advice and services. 
The UNGPs are relevant to many areas of business legal 
practice, including but not limited to corporate governance, 
reporting and disclosure, litigation and dispute resolution, 
contracts and agreements, land acquisition, development 
and use, resource exploration and extraction, labour and 
employment, tax, intellectual property, lobbying, bilateral 
treaty negotiation, and arbitration.”
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15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

RISKS TO THE BUSINESS

https://www.banktrack.org/download/the_banktrack_human_rights_benchmark_2019/191125humanrightsbenchmark_1.pdf
https://www.law.com/newyorklawjournal/2020/02/26/ny-ag-james-sues-trump-administration-over-labor-dept-joint-employment-status-rule/?slreturn=20200428132327
https://www.law.com/newyorklawjournal/2020/02/26/ny-ag-james-sues-trump-administration-over-labor-dept-joint-employment-status-rule/?slreturn=20200428132327
https://www.npr.org/2019/12/12/787126119/mcdonalds-not-responsible-for-how-franchisees-treat-workers-u-s-agency-rules
https://www.npr.org/2019/12/12/787126119/mcdonalds-not-responsible-for-how-franchisees-treat-workers-u-s-agency-rules
https://www.npr.org/2019/12/12/787126119/mcdonalds-not-responsible-for-how-franchisees-treat-workers-u-s-agency-rules
https://www.npr.org/2019/12/12/787126119/mcdonalds-not-responsible-for-how-franchisees-treat-workers-u-s-agency-rules
https://www.nst.com.my/world/world/2020/05/594151/mcdonalds-hit-sexual-harassment-complaint-oecd
https://www.nst.com.my/world/world/2020/05/594151/mcdonalds-hit-sexual-harassment-complaint-oecd
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The parties to a business relationship may decide to allocate 
formal responsibilities in a particular way in their agreements – 
including responsibilities for identifying and addressing human 
rights risks. However, that does not remove them from any 
responsibility should human rights harms occur. For example, a 
company will still have a responsibility as a result of being linked 
to (and in some cases potentially contributing to) human rights 
impacts:
• In the context of a JV:

• whether it is a majority or minority stakeholder; and
• whether or not it has primary responsibility for 

communication and dispute resolution with third parties;
• In the context of advice to clients:

• regardless of unilateral or agreed caveats with respect to 
what the advice does and does not address; or

• In the context of syndicated loans for project finance: 
• regardless of decisions on who will conduct/lead due 

diligence. 
Similarly, a franchisor will still be linked (or potentially 
contributing) to impacts caused by franchisees vis-à-vis franchise 
employees.

Business relationships that are structured in these ways will 
typically affect the company’s ability to exercise leverage to 
mitigate human rights risks or impacts unless specific measures 
are included to address this. Where human rights impacts were 
foreseeable and the company still took on a role where its 
control or leverage was limited, this may be seen to suggest that 
the company contributed by omission to impacts caused by a 
business partner.

WHAT THE UN GUIDING PRINCIPLES SAY:

RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

*For an explanation of how companies can be involved in human rights impacts, and their related responsibilities, see here.

POSSIBLE CONTRIBUTIONS TO THE SDGS:

Where a company retains and uses leverage with business partners to strengthen respect for human rights, it can 
contribute to various SDGs. It may also build the capacity of its partners to contribute to the SDGs, by helping them 
understand and implement their own responsibilities, thereby contributing to  
Goal 17: Partnerships for the Goals, in particular: 
• Target 17.6 Enhance the global partnership for sustainable development, complemented by multi-stakeholder 

partnerships that mobilize and share knowledge, expertise, technology and financial resources, to support the 
achievement of the sustainable development goals in all countries, in particular developing countries. 

• Target 17.17 Encourage and promote effective public, public-private and civil society partnerships, building on the 
experience and resourcing strategies of partnerships.

https://www.businessrespecthumanrights.org/en/page/345/integrating-and-acting
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• Do we clearly communicate our human rights expectations to our partners? 

• For joint ventures with significant human rights risks, do we ensure that legal and other agreements underpinning the ventures provide the 
necessary basis to ensure that human rights are respected in their operations? (See OHCHR and Business Dilemmas Forum)? For example:
• How do our agreements with partners allocate roles with relevance to the human rights of stakeholders, such as decisions on land, 

employment or dispute resolution with third parties? 
• How do we ensure our partners carry out these roles in ways that respect human rights?
• Do we have pre-agreement on how human rights incidents and disputes will be dealt with, once they arise?
• Do we have the right to conduct audits of overall human rights compliance?
• Do we have the right to terminate the agreement in the event that human rights non-compliances are identified during such audits and 

are not rectified within a reasonable amount of time? 

• How thorough are our due diligence procedures and do they include human rights risks? Do we tend to defer to or rely on processes 
of another partner without our own investigations? Are we prohibited from making contact with stakeholders by our agreements with 
business partners? How do we identify gaps between others’ processes and international human rights standards? How do we address 
these gaps? Do we look for early opportunities (e.g. at point of market entry) to create leverage? Do we include a leverage mapping into 
our due diligence procedure?  

• Does the structure or duration of the relationship significantly limit our leverage?  

• Do we have or participate in an effective grievance mechanism through which affected persons can raise human rights issues related to 
our partners’ activities?  

• Do our agreements with partners contain confidentiality or consent requirements that constrain our ability to disclose information about 
our operations in higher risk areas? If so how do we ensure that stakeholders have access to information relevant to understanding how 
they may be affected and to claiming their rights?

RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

https://www.ohchr.org/Documents/Publications/HR.PUB.12.2_En.pdf
https://hrbdf.org/dilemmas/working-soe/#.X_6ozpNKh_R
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There are numerous examples of a company seeking to 
influence the behavior of a business partner, including where 
that partner has primary responsibility for areas that impact 
rights.

(The following anonymized examples are adapted from Shift’s 
publication, Using Leverage in Business Relationships to Reduce 
Human Rights Risks).

• Shadowing Partners: A company has shadowed a joint 
venture partner as it conducted a stakeholder engagement.

• Seconding Staff: A company has seconded staff to a JV 
operation to lead on community relations and/or human 
rights risk management. 

• Shared Audits: A company has conducted an internal audit 
of its own human rights performance at an operation, and 
shared results with key business partners, with an invitation/
offer to collaborate with them on addressing shared 
challenges, as well as on future such audits. 

In the context of syndicated loans, responsible banks 
individually evaluate projects or borrowers against their own 
human rights and project-specific policies, including to address 
gaps between standards applied by the E&S (environment 
and social) coordinating bank and expectations under the UN 
Guiding Principles. Even where a bank has a smaller ticket in 

a syndicated loan, recognized expertise in the field of social 
impacts has allowed such banks to exert outsize leverage with 
other participating banks to ensure potential social impacts are 
adequately considered and addressed.   

• Contract Provisions: Companies have negotiated various 
human rights-related provisions in contracts with business 
partners that created leverage later in the relationship. 
Examples include contract provisions that:
• set out a commitment to meet certain standards (e.g., 

Voluntary Principles on Security and Human Rights, IFC 
Performance Standards); 

• give the company (even when a junior partner) the lead 
in managing human rights-related issues or in staffing the 
community relations function at an extractive project; 

• require a higher voting majority of the board on human 
rights-related issues. 

• Company Policies and Code of Conducts: Companies 
have negotiated the inclusion of references to their 
own standards or policies in joint agreements, such as a 
Code of Conduct or policies on security. In the context of 
non-operated joint ventures, Total reports that it “make[s] 
ongoing efforts so that the operating party applies 
equivalent principles to ours.” 

RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

MITIGATION EXAMPLES:

*Mitigation examples are current or historical examples for reference, but do not offer insight into their relative maturity or effectiveness.  

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

RED FLAGS IN THE VALUE CHAIN

https://shiftproject.org/resource/using-leverage-in-business-relationships-to-reduce-human-rights-risks/
https://shiftproject.org/resource/using-leverage-in-business-relationships-to-reduce-human-rights-risks/
https://www.total.com/sites/g/files/nytnzq111/files/atoms/files/human_rights_internal_guide_va.pdf
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MITIGATION EXAMPLES:

RED FLAGS IN THE VALUE CHAIN

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

• Multi-stakeholder (Industry) Initiatives (MSIs) with Human 
Rights Commitments: A company may require or suggest 
that a partner join a credible multi-stakeholder (industry) 
initiative, or may jointly join an initiative with them: for 
example, PNG and FGB jointly joined the FLA in furtherance 
of  “a desire to drive long-term change in the palm oil supply 
chain for the industry as a whole.” Companies have [also] 
highlighted partners’ existing commitments – including 
those made in the context of MSIs – when seeking to exert 
leverage to bring the partner’s attention to addressing 
impacts.  

• Introducing a Non-Essential Partner with Strong Standards: 
Companies have involved the International Finance 
Corporation as a small percentage financier of a project, so 
they could reference their Performance Standards in project 
contracts and in broader discussions with project partners. 

• Strategic Role: Some companies identify the committees 
with oversight of areas likely to be associated with salient 
human rights impacts associated with a joint venture (e.g. 
health and safety; procurement or sustainability), and ensure 
they play a strategic role in them, even when they are a 
minority partner. 

• Capacity Building: A company may extend training and other 
capacity and awareness building activities to partners and/or 
industry players to enhance and to bolster the likelihood of 
their conducting adequate human rights due diligence. 

https://www.fairlabor.org/blog/entry/fair-labor-association-announces-affiliation-fgv-holdings-berhad-and-procter-gamble%23:~:text%3DThe%2520Fair%2520Labor%2520Association%2520%28FLA%2Cparticipating%2520companies%2520in%2520the%2520FLA.%26text%3DPublication%2520of%2520the%2520action%2520plan%2Cafter%2520consulting%2520with%2520each%2520company.
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There may be opportunities for increasing leverage to address actual and potential human rights impacts in a joint venture context 
through a coordinated approach. For example, in 2016 BHP created the Non-Operated Joint Ventures (NOJV) Asset within Minerals 
Americas in order to establish effective engagement with its joint venture partners and companies in line with BHP’s Charter. The Asset 
creates a single point of accountability with responsibility for all non-operated joint ventures in Minerals Americas and its purpose 
includes having transparency over JV companies’ risks and opportunities, in an active feedback process, whilst maintaining the JV 
company’s management independence.

RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

ALTERNATIVE MODELS:

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

OTHER TOOLS AND RESOURCES:

General:
• Shift (2015) Human Rights Due Diligence in High Risk Circumstances: Practical Strategies for Businesses: highlights strategies 

and practices that certain businesses have found most effective when conducting human rights due diligence in high risk 
circumstances. It includes “higher risk business relationships” such as those with business partners.

• Shift (2013) Using Leverage in Business Relationships to Reduce Human Rights Risks addresses various business relationships, 
including joint ventures. 

Joint Ventures:
• IHRB (2012) Chapter 5: Respect for Human Rights in Joint Ventures Relationships of State of Play - Human Rights in Business 

Relationships: assists, inter alia, with identification and mitigation of human risks arising in connection with JV partners.
 
Finance:
Project Finance:
• Shift (2018) Enhancing the Alignment of the Equator Principles with the UN Guiding Principles on Business and Human Rights: A 

Public Summary of Shift’s Advice to the Equator Principles Association. 
• Equator Principles (2020) Equator Principles EP4.
• Equator Principles (2020) Guidance note on Implementation of human rights assessments under the Equator Principles. 

https://www.bhp.com/our-approach/operating-with-integrity/non-operated-joint-ventures/
https://shiftproject.org/resource/human-rights-due-diligence-in-high-risk-circumstances/
https://shiftproject.org/resource/using-leverage-in-business-relationships-to-reduce-human-rights-risks/
https://www.ihrb.org/uploads/reports/2012-12%2C_Report%2C_State_of_Play_-_Human_Rights_in_Business_Relationships_-_Ch._5_Joint_Ventures.pdf
https://www.ihrb.org/focus-areas/commodities/state-of-play-human-rights-in-business-relationships
https://www.ihrb.org/focus-areas/commodities/state-of-play-human-rights-in-business-relationships
https://equator-principles.com/wp-content/uploads/2019/01/Shift_Advice_to_SRWG_of_EPA_Public-Version_Final.pdf
https://equator-principles.com/wp-content/uploads/2019/01/Shift_Advice_to_SRWG_of_EPA_Public-Version_Final.pdf
https://equator-principles.com/wp-content/uploads/2020/05/The-Equator-Principles-July-2020-v2.pdf
https://equator-principles.com/wp-content/uploads/2020/05/The-Equator-Principles-July-2020-v2.pdf
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RED FLAG NO.

RED FLAGS IN THE VALUE CHAIN

OTHER TOOLS AND RESOURCES:

• Equator Principles (2020) Guidance note on evaluating projects with affected indigenous peoples. 
 
Corporate Lending:
• IRBC Agreements, The Dutch Banking Sector Agreement (2019) DBA’s Analysis of Severe Human Rights Issues in the Palm Oil 

Value Chain and Follow-up actions.  
• IRBC Agreements, The Dutch Banking Sector Agreement (2019) Increasing leverage working group: Progress report phase I 

working group paper.  

Legal Advice:
• International Bar Association (2016) Practical Guide on Business and Human Rights for Business Lawyers and Business and 

Human Rights Guidance for Bar Associations.
• A4ID, The UN Guiding Principles on Business and Human Rights: A guide for the legal profession: provides an analysis, with case 

examples, of:
• a law firms’ implementation of rights and responsibilities in client relationships; and
• the relationship between the UNGPs and codes of professional conduct for the legal profession.

• IBA, Handbook for company and commercial lawyers on Business and Human Rights: provides an explanation for lawyers about 
the links between different kinds of risks (drafted with help and advice from practitioners from some big law firms).

• UN Human Rights Office of the High Commissioner (2011) Principles for responsible contracts: Integrating the management of 
human rights risks into state-investor contracts.

This resource is part of Shift’s collection of Business Model Red Flags, developed as part of the Valuing Respect Project and generously funded by Ministry of Foreign Affairs 
Finland, the Norwegian Ministry of Foreign Affairs, and Norges Bank Investment Management. Learn more at: shiftproject.org/valuing-respect

15Structuring business partnerships in ways that limit the company’s ability to influence 
decisions or actions that affect the rights of stakeholders.

https://equator-principles.com/wp-content/uploads/2020/09/Evaluating_Projects_with_Affected_Indigenous_People_Ext_Sept_2020.pdf
https://www.imvoconvenanten.nl/-/media/imvo/files/banking/2019-palm-oil.pdf?la=en&hash=443DAB72E7CDF2E5F54B51820405C4CD
https://www.imvoconvenanten.nl/-/media/imvo/files/banking/2019-palm-oil.pdf?la=en&hash=443DAB72E7CDF2E5F54B51820405C4CD
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